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EDITORIAL NOTES. 

We publish in this issue the opinions of some of the leading 
members of the Bar of this state upon the propriety of adopting the 
constitutional amendments at the special election called for that purpose 
in September. In the minds of most people there has been a great 
amount of lethargy on the part of the Bar, as well as the press, con- 
cerning the matter at issue. It may be because the election seems 
farther away than it really is, or because the subject has been for several 
years before the press and the public has tired of it, or because few 
lawyers have really given the subject sufficient study to be willing to 
go upon record as favoring all the amendments in all their details. 
However, it is apparent from the opinions printed in this issue, that the 
general consensus of view, at least among those who are expressing 
themselves, favors the amendments. Where there is any hesitation it 
seems to be on the subject of giving each of the Vice Chancellors 
the full power of the Chancellor, though without his title. It is this 
particular feature of the amendments to be submitted to the people 
which has not met the cordial approval of the New Jersey Law Journal. 
We have the highest possible respect, regard and admiration for the 
Vice Chancellors of this state, who have been efficient and able in the 
discharge of their duties. Nevertheless, on principle, if we are to hold 
fast to the Court of Equity, we believe the full powers of equity should 
be lodged in one man, rather than in many. The Governor might 
easily appoint a Vice Chancellor for political or other reasons who 
would not always be willing to do exact equity, or exercise the highest 
form of judgment. It is true a Chancellor himself might also be lack- 
ing in one of these regards, but the Governor would hardly appoint 
a Chancellor without knowing well in advance what were his qualifica- 
tions, whereas, as Vice Chancellors increase in number, they are likely 
to be of divers abilities and possess various good, bad or indifferent 
points. We have been extremely fortunate thus far in our Vice Chan- 
cellors, but the Journal believes it is because the appointing power has 
been in the hands of the Chancellor of the state and not in that of the 
Governor, who holds his office at the will of the politicians. In other 
words, we feel that in the case of one Chancellor, with Vice Chancellors 
appointed by him, as now, the Court of Equity in New Jersey is abso- 
lutely safe. We are not so sure for the future should there be a change. 
If the members of the Bar of the state as a whole are convinced that 
the change is desirable, of course it will be brought about and an 
experiment will be madé of it. We do not at this time refer to the 
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strictures which have been made on the various delays in the machinery 
of justice in this state owing to the peculiar complexity of our juris- 
prudence; in other words, we say nothing of the strong, cumulative 
and quite unanswerable arguments of at least some portions of our 
judicial system made in this Journal by Mr. C. H. Hartshorne, of the 
Hudson county Bar. We expect to refer to this matter in a future 
issue, after Mr. Hartshorne shall have concluded his articles. Without 
doubt these articles have been prepared with a view to prevent, if 
possible, the sort of patchwork concerning our system of jurisprudence 
which these constitutional amendments (he fears) will make. But they 
are not yet concluded, and the whole matter opens a subject so broad 
that it is evident there must be considerable change in interest in this 
state before they will bear fruit. That they will bear fruit in the years 
or decades to come we fully believe, because they are founded upon 
uncontrovertible facts and on the strongest kinds of common sense. 





OPINIONS OF MEMBERS OF THE BAR UPON THE PROPOSED CON- 
STITUTIONAL AMENDMENTS. 


The New Jersey Law Journal has taken the pains to ascertain the 
views of some of the leading members of and active practitioners at the 
Bar of this state concerning the constitutional amendments to be voted 
upon in September, and the opinions of some of them are herewith 
presented, over their own signature. Those whose opinions are given 
are: Hon. Gilbert Collins, ex-Justice of the Supreme court; Hon. Wil- 
liam M. Johnson, ex-President of the Senate and ex-First Assistant 
Postmaster General; Hon. Robert H. McCarter, Attorney General; Mr. 
FE. Q. Keasbey, formerly editor of the New Jersey Law Journal; Hon. 
George M. Shipman, Judge of Warren county court; Mr. Joseph H. 
Coult (of Coult, Howell & Ten Eyck); Hon. William H. Corbin, author 
of “Corbin’s Forms;’ Mr. John Whitehead, author of “The Judicial 
and Civil History of New Jersey,” etc.; Mr. Chauncey G. Parker, whose 
article on the New Practice Act we publish in this issue; 
Mr. Frank Bergen, counsel for the new Public Service Corporation; 
Mr. DeWitt Van Buskirk (senior member of the former firm of Van 
Buskirk & Parker); Mr. William T. Hilliard, of the Salem Bar; Mr. 
Charles H. Hartshorne, whose series of articles in the Law Journal in 
connection with this subject have been read with much interest; Hon. 
James J. Bergen, ex-Speaker of the Assembly; Hon. John B. Vreeland, 
ex-Senator from Morris county; Hon. David J. Pancoast, ex-Common 
Pleas Judge of Camden county; Mr. William Nelson, the well-known 
author of numerous legal and historical compilations; Mr. R. V. Linda- 
bury (of Lindabury, Depue & Faulks), and Hon. B. B. Hutchinson, 
ex-Assemblyman from Mercer county. 


My judicial experience convinces me that the members of our 
higher courts are greatly overworked, and that this condition will soon 


become intolerable unless relief is afforded. 


GILBERT COLLINS. 
Jersey City, June 23, 1903. 
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The proposition to change the composition of the Court of Errors 
and Appeals has been a subject of discussion by the members of the 
Bar and in the legislature for many years. The earlier criticisms of this 
court related to its unwieldiness and peculiar composition. An appel- 
late court consisting of sixteen judges was regarded as too large for 
expeditious work or for satisfactory consideration of causes. This 
court, consisting as it does of laymen as well as lawyers, and of judges 
who sit in courts which are subject to review by the appellate tribunal, 
is not only unique but is open to serious objections. Several different 
schemes have been adopted in former years by the legislature, but no 
scheme except that which is embodied in the pending amendment has 
ever passed two successive legislatures, or been submitted to the people. 
The amendments now under consideration were proposed by a commit- 
tee of the New Jersey Bar Association, and reported at a meeting of 
the association in Atlantic City in 1900. After discussion and careful 
consideration, they were adopted by an overwhelming majority of votes, 
and were presented to the legislature as an expression of the views of 
that body. They have been endorsed at the several annual meetings 
held since that date and now stand with the full approbation of the Bar 
Association of the state. Substantially the same amendments were pre- 
viously recommended by the constitutional commission appointed in 
1894. In 1896, at the request of the Senate, a committee of nine 
lawyers presented forms of constitutional amendment which embodied 
the same proposition of an independent Court of Appeals. This also 
failed of passage, and, owing to the submission of the race track amend- 
ments, all further action was rendered impossible until the present 
time. The pending measure has already passed three successive legis- 
latures and ought to be, and no doubt will be, ratified by the people at 
the special election to be held in September. 

In addition to the reasons which originally prevailed against the 
constitution of the present court, is now the fact that the volume of 
business has become so great that the chancellor and justices of the 
Supreme court, who also sit in the Court of Errors and Appeals, are 
over-burdened with work, and this condition is likely to increase. It 
can only be a short time when the court will be swamped and the 
decision of causes be most unreasonably delayed. There has become 
an absolute necessity for relief. Of course if these amendments are not 
adopted, it will be another five years before a change can be made, 
and in view of the difficulty of uniting the sentiment of the Bar on 
any proposition except that embodied in the pending amendment, the 
hope of further relief would be very distant. It is understood that at 
present all, or nearly all, of the justices of the Supreme court believe 
that these amendments are necessary and should prevail, and while 
there is criticism of some of the proposed changes, and lawyers and 
judges may have different views as to the expediency of some of the 
propositions, yet it is quite apparent that they represent the consensus 
of opinion more nearly than anything else that has been, or is likely 
to be, devised, and therefore should be accepted without hesitation. 
The proposed change in the Court of Errors and Appeals will involve 
no change in the practice or procedure of the court. The business 
will be carried on without delay or interruption, and the five judges of 
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the court will have ample time to hear and dispose of causes with deliber- 
ation and care. At the same time the justices of the Supreme court 
will have plenty of work to do to discharge the duties devolving upon 
them in that important tribunal, and in the trial of causes at the circuits, 
and immediate and great relief will be experienced to suitors in the 


expedition of causes. 
WILLIAM M. JOHNSON. 
Hackensack, June 24, 1903. 


I have but a moment in which to reply to your request for an 
expression of my views concerning the proposed constitutional amend- 
ments. I am heartily in favor of their adoption. In the first place, 
I favor an independent Court of Appeals. I see no reason why the 
judicial system of New Jersey should, in this respect, be different from 
that which has been so successfully adopted in many of our other states. 
The only possible objection that I have heard urged to such a tribunal! 
is the fact that it will tend to cheapen the character of our Supreme 
court judges. This, I think, is a mistake. The Supreme court will still 
have all its present inherent original jurisdiction. Its judges will be 
in close touch with the people, and will be much better known from 
the fact that they hold the circuits and issue the great prerogative writs 
of certiorari, mandamus and quo warranto, thereby controlling the 
every-day affairs of life, than the appellate court, which sits somewhat 
apart from affairs and ultimately determines only a comparatively small 
part of the litigation. With the adequate salaries which the Supreme court 
judges have always received, and this important and varied jurisdiction, 
I see no reason to anticipate that the character or dignity of the office 
will suffer one whit by the mere fact that its judges will not also partici- 
pate in the final decision on appeal. The importance or dignity of the 
office of Vice Chancellor has never suffered on this account. 

I firmly believe, too, in making the Vice Chancellors constitutional 
officers, and transferring their appointment to the Governor. The 
work of the Court of Chancery has now entirely outgrown the capabili- 
ties or powers of one man, and I see no more reason why the Chancellor 
should appoint the Vice Chancellors than the Chief Justice should be 
expected to appoint his associates. The mere perfunctory signing, by 
a rubber stamp, of the decrees and orders which the Vice Chancellors 
advise, is a mere pretense of control at the best, and our experience 
in the past with the appointments. which the Executive has made in 
our judiciary gives us every reason to expect that the high character 
and learning of the entire Court of Chancery will be maintained by 
preserving the consistency of our appointive system in the Court of 
Chancery, and thereby make our Vice Chancellors in name—what they 
now are in fact—full-fledged judges. 

The main reason, however, which induces me to favor the amend- 
ments is the fact that the time has now come when some relief must 
be accorded to our Court of Errors and Appeals. An examination of 
the calendars of that court since 1895, shows that in that year there 
were 185 cases to be argued; in 1896, 197; in 1897, 192; in 1898, 200; 
in 1899, 208; in 1900, 230; in 1901, 210, and in 1902, 239. When one 
cons ‘rs the importance of some of the cases, and the size of the books 
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that are required to be examined before a proper decision can be 
reached, one can readily see how the work of this court alone would 
suffice to employ the time of its members. An examination, however, 
of the calendars of the Supreme court, shows that in 1899 there were 
417 cases or matters on the list to be disposed of; in 1900, 441; in 1901, 
396, and in 1902, 474. Now add to this the circuit work, including the 
common business, and the trial of homicide cases, and it is perfectly 
obvious that the Supreme court judges are at present swamped with 
work, and we do not wonder that, at the last term of the Court of 
Errors and the Supreme court, a large part of the undetermined cases 
was left without even a conference. These figures should, I think, of 
themselves, suffice to convince one that relief must be had. The pro- 
posed amendments received the careful consideration of the most dis- 
tinguished members of the Bar of the state. They may not be pleasing 
to every one. We all have our idiosyncrasies. They, perhaps, are as 
near what the majority of lawyers desire as any that could ever be 
secured. They have passed the legislature the required number of 
times. No other amendments can be proposed for a long time, and I 
earnestly hope that they will receive the hearty support of all the Bar, 
and through them the endorsement of the people of this state. 
ROBERT H. McCARTER. 
Newark, June 24, 1903. 


The proposed amendments to the judiciary article of the consti- 
tution relate chiefly to the Court of Errors. The purpose is to provide 


for a Court of Appeals which shall be able to devote itself wholly to the 
duty of hearing and determining cases in the last resort. There are 
many other changes in our judicial system which many people think 
ought to be made, but there is a great difference of opinion as to what 
they are. Nearly all are agreed that there is urgent need of a change 
in the Court of Appeals if the cases now pressing upon it are to be 
properly considered and promptly decided. It was for this reason that 
the proposed amendments were directed chiefly to this one purpose. 
A radical change in our judicial system is earnestly desired by some, 
and such a change might have aroused popular interest in the election, 
but it would have been strongly opposed by many members of the Bar, 
and it was thought best, therefore, not to try to secure without delay 
the one change which it was generally agreed the present conditions 
demand. 

When the court was established, in 1844, there was not appellate 
business enough to occupy a Bench of judges with no other work to 
do, and they naturally took the Chancellor and the Supreme court judges 
as the only ones available and added some other judges who should 
serve by the day, and should be a sort of successor to the Governor’s 
Council. The form of the court was a makeshift and a curious survival 
and it worked very well so long as the Chancellor and the Supreme 
court judges were not overburdened with the duties of their own offices. 
No one would think of making such a court now. No other state or 
country has such a court. It is too large, and it is made up partly of 
judges who are paid by the day for their services in term time and partly 
of judges that have as much as they can do to attend to the business of 
other courts. 
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A Court of Appeals should consist of a few judges of the highest 
rank who are not members of the courts from which the appeals are 
taken, and they should be able to give all the time that is required for 
the hearing and consideration of the cases. Judges who decide cases 
in the last resort should not be compelled to decide cases under the 
pressure of engagements in other courts, but should be at liberty to 
give as much time to the hearing and consideration of cases as the 
cases require. 

The situation of the present court has become intolerable. It has 
become physically impossible for the judge to give sufficient time and 
attention to the hearing and deciding of the cases. It is not fair, either 
to the judges or to the suitors. The business demands the undivided 
attention of a court intended expressly for that purpose, and the obvious 
thing to do is to provide such a court without delay and to leave for 
the future the settlement of the vexed question of the merger of the 
courts of law and equity. After trying for twenty years we have at 
last reached the point where, by a vote of the people, we can obtain 
at least one improvement in our judicial system which is urgently 
needed, and it would be a serious blunder to let this opportunity slip 
merely because the change is not all that may be desired. 

As a matter of fact, our present system of separate courts of law 
and equity works very well in practice. There may be occasionally a 
failure to obtain complete relief in a single suit, but so long as there 
are the two systems to be administered, and so long as there is trial by 
jury in one and not the other, it is well to have the judges who are 
specially fitted for the special kind of work they have to do, and there 
are good reasons why some judges who are well qualified to try cases 
with juries should not be entrusted with the power to grant injunctions 
and appoint receivers, and it is safer to give the peculiar powers of 
the court of equity to men who are appointed with a view to their fitness 
to exercise them and who shall devote them especially to that kind of 
work. It is merely a matter of the division of labor with regard to 
the special fitness of the man for the work. This is the tendency of 
the profession as well as of all modern business, and the same principle 
may well be applied to the work of the Bench. However this may be, 
the one thing we have to deal with is securing now the change in the 
Court of Errors, which is urgently needed, of the business not only of 
that court, but also of the Supreme court, if it is to be properly carried 
on. The judges are overworked and cases cannot be fairly heard or 
carefully considered unless the cases on final appeal are presented to a 
court that has time and opportunity to hear them deliberately. 

The proposed change in the Court of Pardons is merely incidental, 
but the change in itself is a good one. The pardoning power does not 
properly belong to judges of a Court of Appeals. It belongs to the 
Governor and his advisers, and the Attorney General and the Chan- 
cellor are wisely chosen for that duty. The Vice Chancellors are 
properly made constitutional officers. Their present position is anoma- 
lous. They really decide cases and they ought to have the power to 
make decrees. Their appointment might well have been left with the 
Chancellor, but this also would have been an anomaly, and it is not 
easy to give a reason for their appointment by the Chancellor which 
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would not apply equally well to the appointment of the judges of the 
Supreme court by the Chief Justice. It is too late now to take excep- 
tion to matters of detail. The important thing is to accomplish now 
the change in the Court of Errors, which must be made if the due 
administration of justice is not to be blocked by the press of business. 
EDWARD Q. KEASBEY. 
Newark, June 27, 1903. 


I favor these amendments. Other and better changes might be 
made in our judicial system, but I feel that this opportunity should not 
be permitted to pass to give us some changes which are certainly for 
the better. I hope all the amendments will be adopted. I favor them 
all. They will receive a good vote, I believe, in this part of the state. 


GEORGE M. SHIPMAN. 
Belvidere, June 22, 1903. 


I am in favor of the adoption of the proposed amendments. I 
considered the advisability of the change in the constitution of our 
Court of Errors, which will be secured by the adoption of these amend- 
ments, in some remarks I made at the annual dinner of the Hudson 
County Bar Association, published in your Journal in April, 1899. I 
hope the amendments will be adopted. 

JOSEPH COULT. 


Newark, June 25, 1903. 


I favor the adoption of all the amendments. The only one of great 
importance is that providing for a different constitution of the Court 
of Errors and Appeals. It will provide a court which will have the 
necessary time to consider and decide cases as well as to hear them, 
and ought to result in more thoroughly matured and _ satisfactory 
decisions. Reduction in the number of the judges will tend to con- 
venience and ought to save time in the consideration of causes. The 
Supreme court judges will be relieved of a large portion of their work, 
and this is a needed reform. They are too busy under the present 
system. As to the Court of Chancery, the wisdom of the changes is 
less obvious, but I do not think any harm will be done. We will prac- 
tically have seven or eight Chancellors instead of one, but, in effect, it 
is so now, and the embarrassment which the Vice Chancellors have some- 
times felt because of their rather singular position of being judges with- 
out power, and only advisers of a judge who has the power, will be 
relieved, which is for the better. Their appointment by the Governor, 
instead of the Chancellor, will probably make little difference in results. 
Some, no doubt, would have preferred to see that change omitted. 

WILLIAM H, CORBIN. 
Jersey City, June, 1903. 


I am decidedly in favor of all the amendments, especially of that 
which provides that the Court of Errors should be an independent 
court, to consist of five members. For years past I have expressed 
myself, whenever the opportunity offered, as being desirous that a con- 
stitutional amendment should be made, introducing this system into the 
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jurisprudence of the state. That court should be independent of all 
connection with any other court, should sit all the time, with a short 
vacation in the summer, and the judges should be compelled to write 


opinions. 
J. WHITEHEAD. 
Newark, June 19, 1903. 


The proposed amendments to the constitution regard the judiciary 
only. A new Court of Appeals is to be established, consisting of five 
judges, and with appellate jurisdiction only. Vice Chancellors are to 
become the equal of the Chancellor in name as well as in fact, except 
with reference to the Prerogative court and membership of the Court 
of Pardons. And the membership of the Court of Pardons is reduced 
in number. 

The new Court of Appeals offers the chief subject of interest. No 
one who has had much practice in the present Court of Errors can 
justly find fault with its work. Its decisions are prompt, carefully con- 
sidered and consistent with each other. Its work, however, seems to 
cause a waste of energy and the court is overworked. Why, it may be 
asked, must sixteen judges do what five can do as well? 

Those opposed to the proposed new court say that judges who 
sit on appeal only lose touch with the practical administration of causes 
at nisi prius and become too booky and professorial. On the other 
hand, the experience of the Federal Supreme court, and the New York 
Court of Appeals, vindicate the proposed new court. 

Then, it is urged, that the amendments do not go far enough, and 
that law and equity should be merged. The effort to do so in New York 
has not been a success, and the Bar in this state are almost unanimous 
in favor of keeping law and equity separate and distinct. 

The new court will be able to dispatch business with greater celerity. 
They can give thrice as much time to their work as the present court 
can give. The success of the new court will depend on the material 
which will compose it. We have a good system now; the new plan 
will give a better; and the Executive can assure this by raising to the 
new court only those who are most able and experienced among Bench 
and Bar, bench always to be preferred. 

While the Supreme court will be no longer an appellate court, its 
jurisdiction, power and influence will be so great that the best men will 
seek its membership. The Court of Chancery will remain practically 
the same court, and all its members will have the dignity of constitutional 
officers. As to the “lay” judges, the present Bar will not cease to 
remember the valuable assistance that the present judges “specially 
appointed” have given to the work of the Court of Errors. 

CHAUNCEY G. PARKER. 
Newark, June 17, 1903. 


I believe quite a large majority of the members of the Bar who 
have considered the proposed amendments approve them. I have no 
doubt that a change in our judicial system is necessary, and it may be 


that the pending plan is about as good as we are likely to get. 
FRANK BERGEN. 


Elizabeth, June 20, 1903. 
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My judgment is that the most, if not all, of these amendments are 
very essential to the proper administration of justice in our courts. 
By far the most important, to my mind, is that which constitutes the 
independent Court of Errors and Appeals. I thoroughly believe in 
making this an independent court, composed of judges whose business 
it is to deal only with appellate causes. There has been a most remark- 
able growth in recent years, both of the number of cases that are taken 
to the Court of Errors and Appeals and the importance of these cases. 
There is enough business now to fully occupy the attention of such 
an independent court, if constituted as proposed for the entire year 
without regard to the yearly increase of such business. The judges of 
our higher courts are overworked, or at least more work is required 
of them than they can satisfactorily perform. More deliberate con- 
sideration than is now possible, as the court is at present constituted, 
would be accorded to catises if the new court should be established. 
The statement has been made, upon the highest authority, that in order 
to consider all of the causes that have been upon the lists for argument 
in the Court of Errors during the past year, it would be necessary for 
that court to decide one case a day for each day of the year. When 
you consider the fact that many, if not the majority, of the printed 
cases that go to the Court of Errors for consideration are books of over 
one hundred pages, it is absolutely impossible to digest and consider 
deliberately each case and do justice either to the court or litigants. 

The constitution of the Court of Pardons, as provided in the amend- 
ment, is an improvement over the former make-up of that court. 

I apprehend that anybody who is familiar with the practice of the 
Court of Chancery will approve of the proposed change, giving to Vice 
Chancellors the additional powers embodied in the amendments. They 
practically exercise these powers now, but subject theoretically to the 
approval of the Chancellor. There is no reason why judges of the high 
standing and ability of our Vice Chancellors should continue to act in 
that anomalous and subordinate capacity. I question the wisdom of 
having these Vice Chancellors appointed by the Governor. There are 
important considerations, however, which might make it desirable that 
the appointment should be made by the Governor. My personal prefer- 
ence would be to leave this power of appointment in the hands of the 
Chancellor. However, there is no reason to be any more apprehensive 
about these appointments than with regard to appointments to the 
Supreme court bench. The standard has been well maintained there, 
and why not in this court? sf 

I thoroughly believe that these amendments should be adopted. 
They must be adopted as a whole or fall as a whole. It is very import- 
ant that the lawyers of this state should study these amendments and 
the conditions which exist, and enlighten the voters upon the importance 


and urgency of their passage. 
DeWITT VAN BUSKIRK. 
Bayonne, June 22, 1903. 


So far as I can see, the proposed amendments, if adopted, will make 
for the better administration of justice in this state. The proposed 
change in the Board of Pardons will remove that body from the sus- 
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picion of outside influence in remitting the punishments of political 
offenders, and this, I think, is very desirable. The proposed new Court 
of Errors and Appeals will also remove the suspicion that all of us have 
at times felt, that, in the consideration of cases before that body, the 
judge who tried the case below might use his influence with his fellow- 
judges in order to sustain the finding of the court below. I also think 
that the giving of the entire Chancery jurisdiction to each of the Vice 
Chancellors will remove some of the unnecessary forms now incident 
to appeals as, in point of fact, the Vice Chancellor, under the present 
rule, really makes the decision, without any interference by the Chan- 
cellor, and it seems to me the change is in the interest of simplicity. 
In regard to the Court of Common Pleas, I am satisfied that it is best 
to remove all suspicion cf unconstitutionality from future acts reiating 
to that court. ‘ 

I see no reason why the judges of this court and the Vice Chan- 
cellors should not be appointed by the same power that designates 
the other judges, so that the responsibility for the appointment of all 
judges may rest in the same place. 

WILLIAM T. HILLIARD. 
Salem, June 22, 1903. 


We have a curiously interesting system of courts and procedure. 
Its fundamental architecture is English of the fourteenth and fifteenth 
centuries. We have at sundry times torn out great sections of the 
old building and, piece by piece, have added wings and “lean-tos,” so 
that the whole structure is now very quaint and picturesque indeed. 
Note what the names suggest: Court of Quarter Sessions, Court of 
Oyer and Terminer, Court of Common Pleas, Orphans’ court, Circuit 
court, Supreme court, Prerogative court, Court of Chancery, Court of 
Errors and Appeals. Mark the contrast in Massachusetts, where the 
list is: Supreme court, Superior court, county Courts of Probate and 
Insolvency, and that is all, above the municipal courts. You must be 
careful how you walk in these our halls of justice, for if, by mistake, 
you enter one with a legal controversy which belongs to another, you 
will be ejected and fined in costs. Some of them, too, have different 
entrances for different kinds of cases, and it is deemed of essential 
importance that in bringing this case you enter by this door, and, with 
that case, that door. If you mistake in your choice, you will be mulcted 
in costs and perhaps turned out or compelled to retrace your steps. 
This, by force of the ancient traditions which have governed our craft 
since the days of the Edwards, kings of England. But the structure and 
its traditions, so interesting to antiquarians, are somewhat inconvenient 
for the uses of the twentieth century. Until recently these incon- 
veniences were experienced only by suitors. They waited while the 
lawyers disputed before the judges, for months or years, through which 
door or into which court the controversy ought to have been carried. 
A century ago people had time for such delays. While it was only the 
suitors who waited, we lawyers did not deem the inconvenience unbear- 
able, for in the settlement of these points of procedure—very interesting 
to us—we found much to do, and on the decision of each point costs 
accrued to the lawyers on both sides, the only question being which. 
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of the opposing litigants must pay them. In the phrase of Wall street, 
there was an “active market.” But recently our business has accumu- 
lated so fast that it threatens congestion in the Court of Appeals. We 
may have to wait for a hearing in all our cases, including those which, 
to the surprise of the litigant on the one side and to the consternation 
of his opponent, we have made to turn upon these latent and interesting 
points of procedure. Our clients must wait, too; but if that were all, 
it is probable that we could endure it. We do not complain when, 
upon a prompt hearing, the Court of Appeals decides that we began in 
the wrong court, that our client must pay costs and begin over again. 
Who thinks of a constitutional amendment to stop that delay? But if 
we must wait, as well as our clients, it will indeed become intolerable. So 
we, through our State Bar Association, have determined to make a reform 
by a constitutional amendment. True, we have not gone about it in 
a very statesmanlike way. We have made no inquiry respecting the 
great tide of judicial reform that has swept over America, England and 
her colonies during the last century. “What have we to do with 
abroad?” And, in respect to legal procedure, every place beyond New 
York and Pennsylvania is “abroad” to us lawyers. It seemed to be 
much simpler to add another lean-to to our judicial structure. We 
want a new court, a new Court of Appeals. It is true that neither the 
United States nor any other state in the Union, except New York, has a 
Court of Appeals above its Supreme court. It is also true that New 
Jersey has more kinds of courts than any other state. But our present 
courts do not suffice to decide our law suits promptly, which is small 
wonder, seeing that our procedure sometimes requires two or three suits 
to settle one controversy or, by dint of our dexterous tripping of each 
other’s steps, compels the courts often to hear a single controversy, 
several times. I have collected, in a series of articles in the Law Journal, 
over fifty reported cases in illustration of such doings, merely as 
instances of classes of other like cases. Travellers sometimes ask why 
we do not simplify our judicial system and even tell us that in remote 
countries, like Connecticut, Canada, England and Australia, these prob- 
lems of simplifying ancient procedure have been solved in statesman- 
like reforms in which the mistakes of hasty states, like New York, have 
been avoided and which are found satisfactory after a quarter century’s 
use. But most of us are agreed that such reforms can not be success- 
ful. It is, a priori, impossible. Then, too, those regions are too remote 
to interest us. Look over the river at the procedure in New York! 
And finally, after all, the costs of these delays do not fall upon us. So 
let us ask the people to give us a new court. It will create five new 
judgeships, each of which ought to carry a salary of twelve or fifteen 
thousand dollars; for the judges of the inferior Supreme court get nine 
thousand, and the state will save the cost ($12,000 or $15,000) of the 


present Court of Appeals. 
CHARLES H. HARTSHORNE. 
Jersey City, June, 1903. 


Am most heartily in favor of the judicial amendments. The growth 
of the state has so increased litigation that suitors are not as promptly 
served as the ends of justice require, because the demand made upon 
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our courts exceeds the possibility of ready response. The annual 
address of the president of the State Bar Association shows that our 
appellate courts are required to pass upon a case nearly every day in 
the year, a condition which forbids the careful consideration of causes. 
The proposed changes will relieve the Supreme court judges from all 
work in the Court of Appeals and will reduce the Court of Appeals to 
five judges. I-do not consider taking the appointment of the Vice 
Chancellor from the Chancellor an improvement, but I submit to that 
rather than get no changes. 

I believe most lawyers favor a change. A few would have another 
system, but the majority favor the proposed amendments. What the 
public want is prompt and careful consideration of each case. The 
proposed changes ought to accomplish that result. 

J. J. BERGEN. 


Somerville, June 22, 1903. 





I think the constitutional amendments ought to pass. Although 
they may not be considered as perfect, yet they embody provisions 
which will considerably improve our judicial system. 

JOHN B. VREELAND. 

Morristown, June 24, 1903. 

I am heartily in favor of the proposed judicial amendments, and our 
Bar in this section are, I think, practically unanimous in favor of them. 
My views are more fully expressed in my address before the State Bar 
Association at Atlantic City last June. 

D. J. PANCOAST. 


Camden, June 22, 1903. 


As to my views on the proposed constitutional amendments, I would 
say that I am opposed to them. I do not think the present judicial 
system of our state is so bad as some would have us believe. It has 
stood the test of time remarkably well, better than that of most of our 
states. In its general outline it is largely the same as it was two hundred 
years ago. The proposed changes in the Court of Chancery seem espe- 
cially objectionable to my mind. There are countless reasons in favor 
of the present system of appointing the Vice Chancellors by the Chan- 
cellor; I have yet to hear of one good reason in favor of having them 
appointed by the Governor. The proposed new Court of Appeals will 
cost fully $100,000, which seems a useless burden upon the people. 

If our judicial system is to be altered at all, which I do not think 
is greatly needed, it should be on different lines from those proposed. 
It would be much simpler, for example, to abolish the Court of Errors 
and Appeals and make the Supreme court simply an appellate court and 
the tribunal of last resort, as its name implies. It might be given power 
to sit in divisions—which it now does, and properly—and in different 
parts of the state, perhaps with certain provisions for securing the 
opinion of the whole court in cases involving questions of constitutional 
law, and in capital cases, for example. The court might then, if it chose, 
establish an equity branch and a law branch, to hear appeals of those 
respective classes. The present county judges, with the assistance of two 
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or three more Circuit court judges, could transact all the civil and crim- 
inal business now attended to by the Supreme court justices in the 
Circuits and in the Oyer and Terminer. It might be well to give equity 
jurisdiction to the county judges in certain matters, as in the appoint- 
ment of receivers of purely local corporations, in small matters of 
accounting, in the granting of injunctions in petty cases, and in all fore- 
closure cases where the property mortgaged is wholly within the county 
of such judge. A litigant would be just as well satisfied with the judg- 
ment of two courts, if that were the limit, as he is now with that of 
three or more. 

All the courts, except the Supreme court, the Court of Chancery 
and the Prerogative court, ought to be subject to alteration and regula- 
tion by the legislature, to meet the public needs from time to time. 
The simpler and more elastic the system, and the fewer the courts, the 
better. The proposed amendments are all in the opposite direction. 


WILLIAM NELSON. 
Paterson, June 24, 1903. 


I am heartily in favor of the passage of the constitutional amend- 
ments. Our present judiciary system can hardly be said to be up to date. 
It certainly is contrary to modern theories and modern practice for the 
same judges to sit in both the original and appellate courts. I am sure that 
an independent Court of Appeals will be better in practice, as it cer- 
tainly is in theory, than the present system. Besides, it is impossible 
for the work of the Court of Errors to be any longer done properly 
under the present plan. No judges, however industrious or wise, could 
properly consider the number of cases that are now submitted to the 
Court of Errors, if they have the Supreme court and Circuit work to 
do, which is at present imposed upon our Court of Errors judges. I 
can think of no better arrrangement for the present needs of the state 
than an appellate court of five judges having no other work to do. 

R. V. LINDABURY. 
Newark, June 25, 1903. 


I like some features of the amendments, and some I do not like. 
As I now feel, I shall vote against them. 
B. B. HUTCHINSON. 


Trenton, June 24, 1903. 





THE NEW PRACTICE ACT. 


The Commission on Revision of the Laws have presented the 
legislature with a Revised Practice act, which has become part of our 
law, is found in the Pamphlet Laws just published, and will take 
effect July. 4 next. 

The changes made are not numerous, and no change of a radical 
nature has been adopted. Common law pleading, as modified by the 
Practice act, will continue its existence in this state, notwithstanding 
that most of our sister states have endeavored to merge law and equity 
practice into a hybrid which excluded many of the fundamental rules 
growing out of long experience and precedent. In this the revisers 
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have done well, though some of the useless forms of the old common 
law pleading might have been abolished with some advantage, involving 
as they do, many instances of verbosity and redundancy. For instance, 
the formal commencements and conclusions of declarations and pleas 
are needlessly verbose. They could have been quite properly con- 
densed. And so the useless verbosity of the common counts might well 
have been done away with. However, to the older lawyers, accustomed 
to the use of established forms, the lack of change in these respects will 
commend itself. 

The practice in New York, with reference to the time to plead, has 
been adopted in part. The thirty days, so long the rule in New Jersey, 
have been cut down to twenty days, though the time within which 
plaintiff must declare has been left unchanged. 

The new rule of the Supreme court requiring an attorney to endorse 
upon the summons his office address has become part of section 47 of 
the Practice act. As this rule has been generally adopted in the Circuit 
courts, no novelty is introduced, though now it would seem that the 
same rule would apply to the District courts (P. L. 1898, p. 582, n. 68). 

Upon the subject of arrest, the Practice act has a new section appli- 
cable to actions of tort. The language adopted imports nothing new, 
and is sensible in guiding the student. But it seems a pity that the 
act was not more specific. The act declares that if the action is founded 
upon a seduction, or an outrageous battery, or mayhem, or is to recover 
damages for the misconduct or neglect of a public officer, upon filing 
proof thereof, and an order of a judge or commissioner, the writ will 
issue, but in other cases the proof must “establish special cause as here- 
tofore for holding defendant to bail.” 

Why could not the revisers have adopted the language of the court 
in Benson ads, Bennet, 1 Dutch, p. 166, and shown what was special 
cause? It is there said, p. 172, “in all cases where a judge’s order is 
necessary, something more must be stated in the affidavit than merely 
a cause of action; some special cause must be shown in addition, such 
as that the defendant is a nonresident, or that he is about to depart 
from the state, or the like.” 

Upon the right to a capias ad satisfaciendum in an action of tort the 
act is silent. 

The revisers have apparently abolished the distinction between 
special bail and bail to the action. Hereafter, upon an arrest, if the 
defendant give bail, he gives bail to the action at once, and before the 
return of the capias, and “bail to the sheriff, and the practice relating 
thereto, is abolished.” This is a distinct improvement from the stand- 
point both of the plaintiff and the defendant. 

One of the most important, if not the most important, novelties in 
the act is that relating to attachment. Formerly the right to an attach- 
ment was limited only to actions of contract for a liquidated amount, 
where the defendant absconded, or was nonresident, or was guilty of 
such fraud as would warrant an order of arrest. Now the jurisdiction 
is considerably extended. 

An action may be commenced by attachment against property: 

First, when the plaintiff would be entitled to hold defendant to 
bail under the provisions of the act; that is, if tort, the defendant is 
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nonresident, or absconds, or, if resident, the action is for seduction, 
mayhem or negligence of a public officer; or, if contract, there is a debt 
due, and defendant has been guilty of such fraud as would warrant arrest. 

Second, when plaintiff's cause of action arose in this state, and 
defendant absconds or is nonresident in the state, and summons can not 
be served. This includes all actions of tort included in the first sub- 
division and many actions of contract, but, in addition, authorizes attach- 
ment in an action upon contract, for an unliquidated amount, where 
defendant absconds or is nonresident. 

Third, where a cause of action survives against a decedent’s heirs or 
devisees who are, or some of them are, unknown or nonresident, and there 
is property in this state liable to such cause of action. This may embrace 
pretty nearly every cause of action, either in tort or contract against a de- 
cedent, for by Executors’ act, 35 and 36, all such actions survive 
against the executor or administrator. To speak of a cause of action sur- 
viving against heirs or devisees, strikes the writer as ambiguous and inac- 
curate. Heirs and devisees are liable for contract obligations of their an- 
cestors in case of lands by devise, or descent, but the action does not sur- 
vive in the sense of surviving against an executor or administrator. This 
clause will have to be construed before its meaning is exactly known. 

After the action is begun, its general course is like any other at- 
tachment proceeding, though in case defendant is resident, the writ of 
attachment serves the purpose of a summons, and, whether resident or 
nonresident, defendant must be ruled to plead. 

On the whole this innovation, founded as it is on a suggestion from 
New York, is a good one. No corporation upon whom a summons 
can be served is liable to attachment. Whether this provision would 
alter the newly revised attachment act is not clear, for it was the in- 
tention of those revisers to make every foreign corporation liable to 
attachment, whether they had designated an agent for service or not. 
But many non-residents do business in this state, and evade the process 
of our courts under present laws, except in cases of liquidated demands, 
If they do business here, our citizens and others affected in this state 
by their acts should have the right to hold them liable here. 

As to the right of rejoinder and surrejoinder, a novelty is introduced. 
Hitherto defendant might plead two or more pleas by leave of the 
court, and plaintiff reply double by like leave, but hereafter defendant 
may rejoin double, and plaintiff surrejoin double, and so on. This 
change is really of little importance, for it is seldom that pleading goes 
beyond replication. The writer has had but one instance of it in fifteen 
years’ practice, so the change is largely logical and academic. But the 
provision as to costs is a little mystifying. The section is as follows: 
“Either party may plead in answer to any pleading of the adverse party 
as many several matters as he shall think necessary, but the costs of any 
issue, either in fact or law, shall follow the finding or judgment upon 
such issue whatever may be the result of the other issues.” 

Take this case: Plaintiff declares on common counts, also on con- 
tract in writing, and claims unliquidated damages; defendant pleads 
general issue. Plaintiff succeeds under the common counts, but fails 
to substantiate his special count, or vice versa. Shall defendant recover 
costs? 











208 THE NEW JERSEY LAW JOURNAL. 


A more complicated case is this: Plaintiff sues upon contract; 
defendant pleads general issue, infancy, usury and statute of limita- 
tions. Defendant fails on general issue, infancy and usury, but suc- 
ceeds on statute of limitations. Defendant succeeds in the whole case, 
and, therefore, under present law would recover costs, but, apparently 
under the new act, plaintiff would recover costs of trial and judgment 
on three issues of fact. 

Moreover, the jury is likely to be considerably puzzled under the 
variety of verdicts that they must find. For instance, they will be ask- 
ed if they find for plaintiff or defendant. Their answer will have to be 
for each: “We find the defendant made the contract sued on, and that 
there was no infancy or usury, but the action should be barred by 
statute of limitations.” 

If there is a set-off, the pleading may become much more com- 
plicated, and the verdicts much more numerous. 

This provision as to costs is taken from section 120 of the present 
Practice.act which authorizes a plaintiff to reply double, and applied only 
to cases where a plaintiff replied two or more several matters. The pro- 
vision as to costs in case a defendant pleaded several pleas is this: “If 
on demurrer any such matter be adjudged to be insufficient, or if a ver- 
dict be found on any issue in such action for the plaintiff, costs shall 
thereupon be awarded by the court.” It seems a pity that the present 
provisions as to costs should not have been left as they are now. Of 
course if a party overloads his case with so many separate matters that the 
issues become more numerous than a jury can well determine, he ought 
to suffer penalty for so doing, and the present law sufficiently covers that. 

In the matter of demurrers the revisers have wisely abolished the 
useless joinder in demurrer, and have required that the causes of de- 
murrer be stated in the demurrer. The form of a demurrer is abridged 
likewise. All of these changes are in the line of brevity and common 
sense. 

A careful reading of the act is necessary to all practitioners, for 
the writer does not pretend to do more than call attention to a few 
matters which seem of special importance. On the whole, the revisers 
are to be congratulated upon the general result, and the Bar will be 
pleased that no radical suggestions, either in the line of introducing 
rules from other systems of pleading, or in the line of too great abridg- 
ment, where it is believed our English friends have erred. But regret 
must again be expressed that the common counts, with an almost mean- 
ingless formula, should be retained so that it is possible to bring an action 
in such a way as that the defendant will know nothing about it, and, if 
the record of the judgment is produced as an estoppel, extraneous proof 
must be produced to give it an exact meaning. No doubt we have 
many slipshod and ignorant practitioners who cannot draw a correct 
pleading, but their convenience need hardly be considered in a matter 
of this kind. 

CHAUNCEY G. PARKER. 


Newark, N. J., June 17, 1903. 
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THE PREROGATIVE COURT AND ORPHANDS’ COURTS. 


( Continued. ) 


The statute passed in New Jersey in 1784 relating to the Preroga- 
tive court and Orphans’ courts gave the Orphans’ court jurisdiction 
of some matters which were not within the jurisdiction of the Preroga- 
tive court. Chief Justice Kinsey, in 1793, said: ‘The Orphans’ court is 
not a court of common law, but a court partaking of the powers of a 
Chancery and Prerogative jurisdiction instituted by law to remedy some 
of the defects in the powers of the Prerogative court with regard to the 
accountability of executors, administrators and guardians.”! It gave 
them power to require administrators, guardians and trustees of minors 
to give security and to revoke their letters; to order the lands of de- 
cedents to be sold for the payment of debts, in case the personal estate 
is insufficient; to authorize guardians to sell the real estate of their 
wards for their education and maintenance; to put minors’ money out at 
interest; to divide the lands of intestates; to make decrees for the al- 
lowance and final settlement of the accounts of guardians, executors, 
administrators and trustees and to grant letters of guardianship. Some 
of these powers, as we have said, although they related to the estates 
of decedents were not within the proper jurisdiction of the Ordinary, 
and the act of 1784 provided that in such cases, where no appeal was 
given to the Prerogative court, the final decrees of the Orphans’ court 
should be subject to removal to the Supreme court by certiorari,” and 
many decisions on the powers of the Orphans’ courts may be found in 
the early Supreme court reports. 

This supervision of the Orphans’ courts by the Supreme court con- 
tinued until the constitution of 1844 which provided that all persons 
aggrieved by any order, sentence or decree of the Orphans’ court from 
the same or from any part thereof to the Prerogative court,® and after- 
wards, in 1869, it was provided by statute that “all persons aggrieved by 
any order or decree of the Prerogative court,” might appeal the same 
to the Court of Errors (Laws 1869, p. 84), and it was held by that court 
in Harris v. Vanderveer’s Executors (6 C. E. Gr. 424) that the act was 
not unconstitutional. The court said that although the Prerogative 
court was a constitutional court, yet its decrees were not inherently final 
and that to make them appealable did not detract from its established 
jurisdiction. 

In that case Chief Justice Beasley said: “By the Constitution of 
1776, the only Ecclesiastical court that was preserved in our system 
was that of the Ordinary, that office being placed, as it had formerly 
been, in the governor of the state; but the fact is that the Ordinary was 
not mentioned in that Constitution nor did the Constitution expressly 
establish any of the courts of the state. The only reference to the courts 
is in the provision for the terms of office of the judges and clerk of the 
Supreme court and in an allusion to the office of justice of the peace. 
The existing courts were left undisturbed and the Prerogative court 
was one of them, and by the act of October 2, 1776 (Laws 1776, p. 4, 


1 Wood vy. Taliman’s Ex’rs., Coxe 158, 155. 

2 Act of Dec. 16, ny Pat. 63; Rev. Laws 1820, 787, 2 37; 4 Griffith Law Reg. 1198; Harris v. Van- 
derveer. 6 C. E. Gr. 424. 4 

8 Const, 1844, Art. Vi Sec. IV, R. 8. (1846) 205, Sec. 16; 1849, p. 165; Rev. (1874), 791, Sec. 176. 
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Pat. 38), the several courts of law and equity before existing are con- 
firmed and established and, while the Prerogative court is not strictly 
a court of law or equity, it has been conceded that this court, as well 
as the others, was “established, perpetuated and protected” by the sim- 
ilar language in the Constitution of 1844.4 

The Orphans’ court, established in 1784, was not one of the courts 
existing when the Constitution of 1776 was adopted and in the Consti- 
tution of 1844 it was included among the inferior courts which might 
be altered or abolished by the legislature (Const. 1844, Art. VI, Sec. 1), 
but the Prerogative court with ail its existing powers was preserved and 
protected by that Constitution. 

The jurisdiction and powers of the Orphans’ courts have in fact 
been extended and modified by the legislature in various acts both be- 
fore and since the Constitution of 1846. As early as 1804, the Orphans’ 
court was given power to carry out contracts for the sale of lands of 
decedents,® and the first general revision of the state was made in 1820,° 
but the changes were for the most part by way of addition and in matters 
of detail. 

By the act of June 18, 1820 (R. L. 784), the power and duties for- 
merly exercised and performed by the Ordinary relative to the appoint- 
ment of guardians for persons under twenty-one years of age were con- 
ferred upon the Orphans’ courts subject to an appeal to the Prerogative 
court.* 

In 1822 the appointment of the judges was taken from the Ordinary 
and given to the legislature in joint meeting and the Constitution ot 1844 
put this power in the governor. The judges of the Orphans’ courts 
were originally the judges of the Court of Common Pleas and the num- 
ber of these was indefinite until it was reduced to five by the Constitution 
of 1844 and to one by the act of March 26, 1896. By the act of February 
9, 1855, entitled “An act to reorganize the courts of law,” the justices 
of the Supreme court were made ex-officio judges of the Orphans’ courts 
and the justice holding circuit in any county was made president judge 
of the Orphans’ court. 

sy the act of 1784 the secretary of state was made the register of 
the Prerogative court, and the surrogate of the county the clerk or 
register of the Orphans’ court, and the surrogate was given power to take 
the depositions to will, administrations and inventories when no dif- 
ficulty, objections or disputes should arise thereon, but otherwise he was 
to issue citations to all persons concerned to appear at the next Orphans’ 
court where the cause should be heard in a summary way and determined 
by the judges, subject to appeal to the Prerogative court. By the act 
of November 9, 1803, Bloomfield’s Rev. 1820, 772, he was given power to 
issue letters testamentary with the same effect and they were issued by 
the Prerogative court and so his adjudication became final if there 
were no appeal.® 

The jurisdiction of the Prerogative and Orphans’ courts with respect 
to the appointment of guardians of minors was originally confined to 


+ Harris v. Vanderveer’s Exrs., 6 C. E. Gr. 424, 434, 

5 Revision passed June 13, 1820. Rev. 776, Elmers Digest, 359. 

6 Act of Nov. 13. 1804; Rev. (1820) 776; Elmers Digest, 859; Rev. (1874) 782; Laws 1898, 773. 

7 Harris v. Vanderveer's Exrs. 6 C. E. Gr. 424, 435. 

8 See Cartwright’s Case; Opinion of Judge Skinner, Essex Co., 1901; 26N. J. L. J., August 1903; 52 
Atl. Rep. 713; Opinion by the Ordinary. 
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cases in which the minors were orphans; they could not appoint a 
guardian for a child whose father was living. Judge Peter Vredenburgh 
in Graham v. Houghtaling, 1 Vroom 552, 561, said: “The name and 
idea of the Orphans’ court were borrowed not from the English Eccles- 
iastical courts, but from a court called the Court of Orphans, for a long 
time established in London and other large cities of England, and which, 
as its name imports, had jurisdiction of the estates of orphans only.” 
The power to deal with the estates of minors who were not orphans 
did not belong to either of these courts until it was given to them both 
by the act of February 22, 1843.° 

It is not the purpose of this paper to define the jurisdiction of the 
courts in detail and for this purpose, with respect to the probate courts, 
reference may be had to the statutes, to Dickinson’s Probate Practice, 
and to Kocher’s Practice of the Orphans’ Courts in New Jersey. 

EDWARD Q. KEASBEY. 
Newark, N. J., June, 1903. 


9 Laws 1843, 84; R. S. (1846) p. 374, part 10; Rev. 1874, p. 760, Sec. 38; Laws 1898, p. 730, Sec. 40; Gar- 
rabrant v. Siglar, April, 1829, Chancery; Morris v. Morris, 2 McCart 239, 240. 
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(Essex County Circuit Court, May 15, 1903.) 
Decision on motion to non-suit—Action for malicious prosecution. 


Mr. Nathan Horton for plaintiff. 
Mr. Howard W. Hayes for defendants. 
In tort. 


Motion for non-suit on grounds that plaintiff had failed to prove 
want of reasonable and probable cause and malice. In reply plaintiff's 
counsel cited the decision of the Court of Errors and Appeals in Navar- 
ino v. Dudrap, (50 Atl, Rep. 353), 


ADAMS, J.: In the administration of the criminal law, public 
policy requires that private individuals should feel free to make com- 
plaints and so set in action criminal procedure. If the person who makes 
a criminal complaint were obliged to guarantee the result, and to make 
himself liable in damages if the defendant is acquitted, no one would be 
so bold as to make a criminal complaint, and much crime would go un- 
punished. Therefore, all that the law requires is that a person who 
makes a criminal complaint should have reasonable ground for doing 
so; that is, as a great English judge once said, “Circumstances known 
to him to be such that you or I would feel, acting without prejudice, 
that the person against whom the charge was made was probably 
guilty.” And if the person who institutes a criminal proceeding by 
making the complaint can say that; if it appears that he had reasonable 
cause, such cause as would satisfy the mind of a fair man, for supposing 
the person whom he charged with the crime was guilty of the crime, then 
whatever the result of the proceeding may be, even if it should terminate 
in an acquittal, an entire vindication, even if the charge should turn 
out to have been, in fact, wholly groundless, the person who started it 
has incurred no legal responsibility. 
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You see how important, how essential, how sensible that rule is. 
And the law lays such stress upon it that when a person who has been 
charged with crime, and has been acquitted and so proved to be in- 
nocent of any legal offense, brings suit against the person who began 
the prosecution, he must prove a negative. The defendant is not called 
on to show affirmatively that he had probable cause; the plaintiff is 
bound to make out that the defendant had not probable cause; and, of 
course, a negative is somewhat hard to prove. The reason why that 
burden is put on the plaintiff is that the rule itself is so important. 

Now, in this case the plaintiff has to prove three things, as the 
plaintiff always has to do in an action for malicious prosecution. He 
must prove that the prosecution has come to an end. That is establish- 
ed in this case. The search warrant ran its course and was abandoned; 
nothing was found. The criminal complaint went to the Grand Jury, 
was followed by an indictment and by a verdict of acquittal, and the 
plaintiff was vindicated, so far as a man can be vindicated, in the 
criminal suit. He, therefore, has proved one of the three things that 
the plaintiff is called on to prove; he has proved that the prosecution 
terminated in a manner favorable to himself, 

The plaintiff is then called on to prove that the defendant acted with- 
out probable cause, and to prove it affirmatively—not to prove that he 
himself was innocent—that is admitted; that had already been establish- 
ed by the verdict, but to prove that there existed in the mind of the 
defendant at the time when the prosecution was instituted no knowledge 
of facts and circumstances from which a just man would have or could 
have or should have inferred that the person accused of crime was 
probably guilty. 

And, in the third place, he is called upon to prove malice, which 
does not mean ill will, but is an inference from the want of probable 
cause, if that is proved. Jt means merely a wrongful act, done in- 
tentionally, and does not mean very much, if the want of probable 
cause is proved. 

Now, the question is whether the plaintiff in this case has proved 
want of probable cause, so as to make out a prima facie case and to 
shift the burden to the shoulders of the defendant and to call upon him 
to make his proof. What the plaintiff has done is to go upon the 
stand and testify that the affidavits are false—two affidavits, one on 
which the search warrant was founded and one on which the indictment 
was founded. The affidavit for the search warrant charges [I do not 
know that I can quote it] that there are in a certain house certain 
articles. The affidavit which is the basis of the criminal complaint con- 
sists of the allegation, first, that the plaintiff in this case stole on a 
certain day certain articles, and, secondly, that on a certain day he 
received those articles, knowing that they were stolen. The plaintiff 
denies, generally and specifically, the allegations of the affidavit, and the 
question is whether in doing that he has offered evidence tending to show 
that the defendant in this case, when the criminal procedure was in- 
stituted, acted without probable cause. I think that it does not tend 
to show anything on that subject. The testimony of the plaintiff is a 
simple denial of the charge. If the affidavit had revealed what was in 
the mind of the man who made it, what it was that lay back of the 
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charge, if it had told the story circumstantially, and then the plaintiff 
had come on the stand in this case and denied those facts, then we 
would have been able to carry our minds back to the time the prose- 
cution was started, and, with a knowledge of what the affiant had in his 
mind, might infer whether he was acting with or without want of prob- 
able cause; and if the plaintiff's testimony satisfied us that those facts 
were baseless, that they did not exist, there would be some evidence 
before the court and jury tending to show that the prosecution was in- 
stituted without a rational foundation. 

And that, as I understand it, is the case of Navarino v. Dudrap. 
This affidavit tells a story circumstantially, although not at great length 
or very grammatically. “That on the 13th day of May, 1899, at the 
town of West Hoboken, Navarino (the plaintiff) did designedly and 
feloniously and by false pretence that he went to the store of deponent 
and represented that he was sent to get a lot of goods amounting to 
twenty-two dollars and fifteen cents by said Julet Dudrap, with intent to 
cheat and defraud the said Julet Dudrap, and therefore he prays that the 
said Navarino may be apprehended and held to answer to said com- 
plaint.” Now, there is considerable circumstance. The afhant put him- 
self on record as making a series of specific propositions of fact, the basis 
of his proceeding, and the evidence of the plaintiff on the trial tended 
to show that those facts never existed, and therefore the court said: 
“From the falsity of an affidavit upon which an arrest was procured, 
malice and want of probable cause may be inferred.” I think that 
“may” is significant—not “must be inferred;” that upon the disproof of 
such an affidavit the inference would be natural. 

In this case we have nothing but a charge, merely the charge of a 
crime, and the plaintiff denies it. How does that throw any light on the 
state of the mind of the affiant? How does it show what existed in his 
mind at the time he made the affidavit? 

Here is another consideration. It is admitted that a verdict of not 
guilty is not even prima facie evidence of want of probable cause. Now, 
if after a complaint and an indictment by a grand jury, and a solemn trial 
by a traverse jury, and a verdict and judgment,—if after all that you 
still have no evidence tending to show that there was a want of probable 
cause in initiating the proceeding, how is it that the plaintiff can go 
on the stand, and, merely by denying the complaint that was the basis 
for that proceeding, make prima facie proof in his own case and shift 
the burden to the shoulders of his adversary? It seems to me that his 
oath cannot go so high as that. 

I therefore feel bound to grant the motion to non-suit. If I am 
wrong, there is a tribunal that can correct me. 





The unauthorized publication of one’s likeness by another person 
for advertising purposes is held, in Roberson v, Rochester Folding Box 
Co. (N. Y.), 59 L. R. A. 478, not to give a right to an injunction or 
damages on the theory that it is an invasion of a “rig? {. privacy.” 





A court of equity is held, in Freer v. Davis (W. Va.), 59 L. R. A. 556, 
to have no jurisdiction to settle the title and boundary of lands between 
adverse claimants, when the plaintiff has no equity against the party 
claiming adversely to him. 
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KEENEY v. HENNING. 


(Chancery Chambers, Jersey City, June 1, 1903.) 
Motion for Counsel Fee. 


Bill for partition and an account of rents and profits, reported first 
in 13 Dick. 74, and second in 53 Atl. Rep. 460, and in 19 Dick. 65. 


Mr. R. S. Hudspeth for motion. 
Mr. C. L, Corbin, contra. 


PITNEY, V. C.: Application for counsel fee is based first upon 
the revision of the Partition act, P. L. 1898, page 663, section 53, and 
second upon the revision of the Chancery act, P. L. 1902, page 540, 
section 91. 

When the suit was commenced there was an infant defendant, 
George Henning, entitled to the same share of the premises as the com- 
plainant, namely, a one-seventh interest. After arriving at maturity he 
sided with the complainant and was represented by her counsel. 

The defendant, Mrs. Henning, was entitled as doweress in the 
whole premises and was also entitled in fee by conveyance from five of 
the seven heirs-at-law. At or after the filing of the bill she conveyed her 
interest, five-sevenths, in the premises, without consideration, to her son- 
in-law. He seems to have promoted the defense, which was almost 
wholly without merit. Defendant had been administratrix of her hus- 
band, and also Orphans’ court guardian of the complainant, and in 
these capacities she had received full commissions on his personal estate 
and double commissions on the share therein of the complainant. She 
was also allowed first and last full commissions on all the rents and profits 
collected by her. Her counsel was also allowed $100.00 for making up 
for the master her account of rents received. 

Counsel for complainant contends, and cites authorities in favor of 
his contention, that the word “expenses” found in the forty-fourth section 
of the Partition act includes counsel fee, and urges that it would be fair 
to allow counsel fee in this case out of the proceeds of all the land, 
whereby one-seventh would fall upon George Henning, the one-time in- 
fant defendant, who obtains substantial benefit from the proceedings. 

Without considering the merit of that position, I think the case 
comes clearly within the ninety-first section of the Chancery act, and 
think the complainant in this case should be allowed a counsel fee to be 
recovered against the defendant Theresa in personam., 

I fix the counsel fee at $250. 

The complainants are entitled to recover against the defendant 
Theresa in person the costs of the cause, including the counsel fee, up to 
the decree for sale. The costs of the decree for sale and of the sale will 
come out of the proceeds of the sale. Such is the character of the 
decree I advised gige Thorp v. Smith, 18 Dick. at page 93, and that decree 
was affirmed by the Court of Errors and Appeals. 

With regard to the counsel fee, the amount thereof will be left 
blank in the decree which I shall advise, and this memorandum will be 
sent to the Chancellor, and either party may move him, on notice to the 
other, to vary the amount, if he shall be so advised. 





HUPFER V. SIEGFRIED. 


HUPFER, EXECUTOR, v. SIEGFRIED. 


(Hudson County Circuit Court, June 17, 1903.) 


Executor-Liability for costs—Abatement act. 
On motion to set aside taxation of costs against plaintiff. 


Mr. Fred. Diffenbach for plaintiff. 
Mr. George J. McEwan for defendant. 


PARKER, J.: The plaintiff's testator began this action in his life- 
time, but died after declaration and before judgment. Under section 
3 of the Abatement act, passed in 1855, G. S., page 2, section 3, the 
executor of the original plaintiff was substituted on the record and 
proceeded with the suit. On the trial there was a verdict for the de- 
fendant and costs taxed thereon against the plaintiff. The executor 
substituted as plaintiff claims that he is exempt from all costs in this 
case by virtue of section 266 of the Practice act of 1874 (G. S. 2,577). 

The defendant claims that the plaintiff is liable for costs because the 
action was not begun by the present plaintiff, but by his testator, and 
that, in any case, the plaintiff should be liable for costs up to the time 
of the substitution. 

Prior to the Abatement act above cited the action would have 
abated, and in that case no costs would be recoverable. (Riggs v. Tyson, 
Coxe 34). The Abatement act does not seem to give any one but the 
surviving plaintiff against the representatives of the original defendant, 
or the representatives of the original plaintiff against the surviving de- 
fendant, the right to revise the action in this way. Therefore, Siegfried, 
the defendant, could not have revived it by his own motion, and but 
for the action of Hupfer’s executor, it would stand abated notwithstand- 
ing the statute. In Benson y. Wolverton, 1 C. E. Green 110, the 
defendant endeavored to revive the suit under a similar statute, section 
6 of the Abatement act, and the Court of Chancery held that he could not 
do so and could not have costs on a dismissal of the bill. 

The situation in the present case was similar to that in the cases 
above cited at the time the present plaintiff took the matter up. The 
defendant had no right to costs at that point, and, in the absence of 
the third section of the Abatement act, the executor would have been 
compelled to begin an entirely new action had he desired to prosecute the 
claim, and, in that case, by the express terms of the Practice act and 
by the common law, he would not be liable for costs if he failed. (Nor- 
cross v. Boulton, 1 Harr. 310; Kinney v. Central R. R. Co., 5 Vr. 273). 

Notwithstanding this, the defendant would have incurred over again 
the same costs as in the original action, such as retaining fee, drawing 
and filing the plea, and which, on account of the death of the original 
plaintiff, he could not recover in such action. 

The section of the Practice act above cited is older than that of the 
Abatement act, but I cannot see that the Abatement act gives the surviv- 
ing party any greater rights as to recovery of costs than he had be- 
fore it was passed. The Abatement act is manifestly intended to relieve 
both parties from the burden formerly imposed by the death of one 
party, of going again over same ground already traversed. The cause 
of action surviving, the Abatement act permits the personal represen- 
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tative of the deceased party to be substituted, if desired, on the part 
of the plaintiff, and allows the parties to take up the status quo as it ex- 
isted at the time of death. In this way, the plaintiff (or his representative 
if the plaintiff be dead) is relieved from beginning the suit over again, 
and the defendant, or his representative, as the case may be, is relieved 
from defending a second suit, and the suit proceeds as if originally begun 
by or against the representative of the deceased party. 

My conclusion is, therefore, that the revivor of this suit did not 
revive the liability of the original plaintiff for costs as against his ex- 
ecutor, and that such executor is also not liable for costs on account 
of having proceeded in the right of his testator with a suit begun or- 
iginally by such testator. 

The judgment for costs will, therefore, be set aside. 





In re COLLATERAL INHERITANCE TAX v. THE VINELAND HISTORICAL 
AND ANTIQUARIAN SOCIETY ON DISTRIBUTIVE SHARE OF 
CHARLES K. LANDIS’ ESTATE. 


(Cumberland County Orphans’ Court, June 1, 1903.) 


Legacies— Taxation— Charitable Organizations. 
On rule to show cause why tax should not be paid. 
Mr. J. H. Fithian for the rule. 
Mr. Charles K. Landis, contra. 


TRENCHARD, J.: Charles K. Landis, a resident of New Jersey, 
by his will left a legacy to the Vineland Historical and Antiquarian So- 
ciety of Vineland, New Jersey. The surrogate of Cumberland county, 
after appraising the property and imposing a tax upon this legacy, under 
the 13th section of “An act to tax intestates’ estates, gifts, legacies, 
devises and collateral inheritance in certain cases’ (Gen. Stat., p. 3,339), 
issued this rule to show cause why said tax should not be paid. 

The first section of the act excepts “all religious, benevolent and 
charitable institutions and organizations.” It is claimed by the so- 
ciety that it is a charitable organization and so is exempt from taxation 
under the act. 

~The right to exemption may be determined, at this time, not- 
withstanding the failure of respondent to take the appeal provided for 
in the 13th section. It seems that the purpose of section 16 of the Col- 
lateral Inheritance Tax act is to afford opportunity for final objections, as 
otherwise, upon the expiration of the time limited by the 13th section for 
an appeal from the appraisement, the appraisement itself would be- 
come a finality without further opportunity for objection being afforded 
by the statute. I think the appeal provided for by the 13th section 
relates to the appraisement or valuation of the property, an appellant not 
disputing that some amount of tax should be paid being required to 
assure his good faith by a bond. But where the tax itself is disputed, 
the 16th section gives him an opportunity to show cause “why it should 
not be paid,” not merely whether it has been paid. Moreover, section 
15 provides that the Orphans’ court “shall have jurisdiction to hear and 
determine all questions in relation to tax arising under the provisions of 
this act.” 





IN RE CHARLES K. LANDIS’ ESTATE. 217 


In re Wolfe, 1837 N. Y. 205, cited by counsel for the rule, is not a 
precedent of the estoppel of an aggrieved party by the act of the state, 
but of the estoppel of the district attorney by the act of the surrogate. 
The surrogate having determined certain legacies to be exempt, the Court 
of Appeals held that the state was concluded by its own act, the sur- 
rogate being the state’s officer. 

The 15th and 16th sections of the New York Collateral Inheritance 
act (Laws of New York 1885, p. 820,) are respectively similar to the 
15th and 16th sections of our act, the difference being that our act 
gives to the Orphans’ court the jurisdiction which the New York act 
gives to the Surrogate’s court. 

Speaking of the New York act, Gray, J., in re Wolfe, supra, says: 
“There is nothing in sections 16 and 17, as I read them, which provides 
for the determination of the question of a liability to taxation exclusively 
through their authority. Of course in such a proceeding the question 
could be determined, because of the general power which is conferred 
upon the surrogate.” As already pointed out, our act, in section 15, con- 
fers upon the Orphans’ court like power 

Conceding that this ccurt has jurisdiction in this proceeding to de- 
termine the liability of the society to taxation, is the institution a chari- 
table organization? If it be such, it is exempt. 

Whether the Society is a charitable institution depends upon whether 
its purposes are charitable. In general, it may be said that those pur- 
poses are charitable which are enumerated in the statute 43 Eliz., ch. 4, 
or are within its spirit and intendment. The support and promotion of 
“schools of learning’ is one such purpose. 

The certificate of organization of the Vineland society in evidence 
is in conformity with the requirements of “An act to incorporate so- 
cieties for the promotion of learning.” Gen. Stat., 1924. Its object, as 
recited by its constitution is “to collect and preserve historical and current 
accounts of events, persons and inventions, scientific investigations and 
photographs, drawings, models and specimens, and all other matters of 
a similar character connected with the interests of Vineland,” and is 
well within the phrase, “promotion of learning,” and defines it as an 
educational institution. 

All gifts for the promotion of education are charitable, in a legal 
sense, where the element of private gain is wanting, and where the 
scheme in part is supported by public or private contribution. See 
cases collected in 5 Am. & Eng. Enc. Law (2d Ed.), pp. 929, 930; Taylor 
v. Trustees, 34 N. J. Eq. 101; Alfred University v. Hancock, 46 Atl. 
Rep. 178. 

Such likewise is a bequest to an historical society. Missouri Histor- 
ical Society v. Academy of Science, 94 Mo. 459; Carpenter v. Winchester 
County Historical Society, 2 Dem. Surr. (N. Y.) 574; Jones v. Haber- 
sham, 107 U. S. 174; Beaumont v. Oliveira, L. R. 6 Eq. 534. 

The benefits of the Vineland society are offered to the public. The 
society occupies a property accepted by it as a gift on the condition that 
it shall be used as “a library and reading room for the people of Vine- 
land as well as for the preservation of the archives and relics and other 
property of the said Historical and Antiquarian Society,” and its by- 
laws, minutes and other evidence show that its rooms and libraries, 
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archives, relics and other property are, in fact, under proper regulations, 
open to the public. Its monthly meetings, at which lectures are de- 
livered and papers read, “discussing any proper subject in politics, re- 
ligion or on any social, scientific or other question” are likewise open to 
the public. The corporation has no capital stock and pays no dividends, 
and is principally supported by funds derived from public and private 
charity. Whatever is received is devoted to the object of sustaining the 
institution and increasing its benefits to its membership and the public 
by extending and improving its accommodations and diminishing its 
expenses. A bequest to such an institution is, in my judgment, a be- 
quest to a charitable institution. 

The cases cited by counsel for the rule, and on which he relies, I 
think are not pertinent. Thus in Thompson v. Shakespeare, 1 DeG. 
F. & J. 399, the gift was to private persons and was void for uncertainty. 
In Delaware County Institute v. Delaware County, 94 Pa. St. 165, the 
exemption was claimed under a law excepting “‘purely public charities.” 
In Estate of Hinckley, 58 Cal. 457, there was a gift to persons in their 
private capacity, the court on page 488 explaining that such a gift is not 
a charity, and that the persons to be benefited must be uncertain and 
indefinite until they are selected or appointed to be the particular bene- 
ficiaries of the trust for the time being. A gift to the Vineland Historical 
and Antiquarian Society is not a gift to persons in their private capacity, 
but to an uncertain and indefinite number who become beneficiaries by 
becoming members of the society. 

The rule should be discharged. 


MISCELLANY. 


STATE NOTES. W. Sturr, County Clerk John J. 
Slater, Jail Warden John F. Buck- 
ley and Clerk Adam B. Jeffrey 
were present as guests. The fore- 
man, Mr. John I. Holt, was pre- 
sented with a Morris chair, and 
Mr. Jeffrey was also remembered. 





Mr. Frank Bergen, of Elizabeth, 
has moved his law offices to New- 
ark, having accepted the position 
of General Counsel for the new 
Public Service Corporation, of 
Newark. Mr. Bergen some years ae “ai 4 
ago refused a judgeship in Porto * tick pins brea presented to Mr. 
Rico, tendered him by President Henry C. Aspenwall, oath clerk; 
MeK iniey. Mr. Ralph Baer, docket clerk, and 
Mr. James Tuohy, fine clerk. 


Mr. Justice Garretson and his = 
Every one had to make a speech 


wife will spend the summer abroad, 


for the benefit of Mrs. Garretson’s © do something to entertain. 
health Mr. C. Henry Van Blarcom, of 


The Misses Helen, Leila and Paterson, has removed his law 
Constance Griggs, daughters of offices from SOL Main Street to 
ex-Attorney General John W. the Second National Bank Build- 
Griggs are taking an extended '8- ee Se 
European trip, having left early in STATUE OF GARRET A. HOBART 
June and returning late in the fall. — 

The Passaic grand jurors, of As a result of the contributions 
the April term, after being dis- of many friends of the late Vice- 
charged by Judge Scott, had a President Garret A. Hobart, both 
dinner June 8, and Sheriff John in Paterson and other cities, the 
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city of Paterson was, on June 8, 
presented with a bronze statue of 
Mr. Hobart. Governor Murphy, 
United States Senators Kean and 
Dryden, Secretary of State Samuel 
Dickinson and other prominent 
state and city officials attended, 
and Mrs. Hobart and her son were 
also present. A son of President 
Edward T. Bell, of the First 
National Bank, Paterson, a warm 
friend of Mr. Hobart, unveiled the 
memorial, and Rev. David Magie, 
D. D., of the Church of the’ Re- 
deemer, and Mr. Hobart’s pastor, 
made the prayer. Vice Chancellor 
Eugene Stevenson presented the 
monument to the people of Pater- 
son, and Mayor Hinchliffe accept- 
ed it in behalf of the city. 

Hon. John W. Griggs made the 
address, which we shall print in full 
in the August number, and of 
which one of our exchanges says: 
“The oration of John W. Griggs 
was worthy of the orator and his 
subject—an impressive, eloquent 
tribute to a man of the people from 
one of his own class, who rose to 
distinction from humble station 
through force of individual char- 
acter.” 

The statue is the work of Philip 
Martiny, and the pedestal was de- 
signed by William S. Ackerman, 
of Paterson. The figure repre- 
sents Mr. Hobart as holding in his 
hand the gavel as presiding officer 
of the Senate, his left hand rest- 
ing on the hip, and eyeglasses 
dangling from his coat. The 
pedestal is of pink granite, eight 
feet high, with a plinth seven feet 
square and a die four feet six 
inches square placed against the 
top moulding. On the front of 
the die are the words, “Garret 
Augustus Hobart,” and on the rear 
is inscribed, “Vice-President of the 
United States,” together with the 
years during which Mr. Hobart 
held office. The statue stands on 
the plaza at the City Hall. 
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N. J. STATE BAR ASSOCIATION. 


The fifth annual meeting of the 
New Jersey State Bar Association 
was held at the Allenhurst Club 
House, on Friday and Saturday, 
June 12 and 138. The business 
meeting was held on Friday after- 
noon and officers for the ensuing 
year were elected. Mr. James J. 
3ergen was elected President; Mr. 
Clement H. Sinnickson, First Vice- 
President; Mr. George A. Angle, 
Second Vice-President, and Mr. 
Robert S. Woodruff, Third Vice- 
President. Mr, Charles C. Black 
was re-elected Treasurer, and Mr. 
Albert C. Wall, Secretary, and the 
old Board of Trustees was re- 
elected. 

Dinner was served at half past 
seven and the table that was spread 
did credit to the management of 
the new club house. Mr. Robert 
H. McCarter, the President of the 
club, presided, and the Chief Jus- 
tice and Mr. Thomas Thacher, of 
New York, sat on either side of 
him. Speeches were made _ by 
Judge John A. Blair, Judge Fred- 
eric Adams, Mr. Thomas Thacher, 
Mr. Edmund Wilson and Judge 
Charles G. Garrison, and after the 
dinner the party broke up into 
groups and spent an hour or two 
in conversation in the spacious 
room of the club house. 

The next morning the annual 
address was delivered by Mr. 
Thomas Thacher, of New York. 
He spoke of the growing tendency 
of the legislature to lean upon the 
courts to supply the deficiencies of 
imperfect legislation, and cited the 
so-called Sherman Anti-trust act as 
a striking example, showing by 
reference to the debates in Con- 
gress that it was conceded by the 
framers of the act that it must be 
left for the courts to determine 


“what was meant by the combina- 


tion in restraint of trade or com- 
merce, which the act declared to 
be criminal. 
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STATE BAR EXAMINATIONS HELD 
AT TRENTON, JUNE 4, 1903. 
ATTORNEYS’ QUESTIONS. 

A contracts to pay B a certain 
sum of money, with interest at six 
per cent. Before payment a stat- 
ute is enacted which reduces the 
legal rate of interest to five per 
cent. Is the obligation of B af- 
fected by this enactment? 

Is the charter of a private cor- 
poration a contract and protected 
by the provision of the constitu- 
tion which prohibits the enactment 
of laws impairing the obligation of 
contracts? 

A piece of stolen cloth is inno- 
cently bought by a tailor who 
makes a coat out of it. The 
original owner of the cloth finds 
it out and sues the tailor in replevin 
for the coat. What are the tailor’s 
rights? 

After repairing a wagon, the re- 
pairer refuses to deliver it until 
paid. Is he justified in his refusal? 

A, a farmer, delivered to B two 
thousand bushels of apples; B 
agreed to “return to A one gallon 
of cider for each two bushels of 
apples.” Was this a bailment or 
a sale, and why? 

A sold B all the bread A’s bak- 
ery would turn out the following 
month. A creditor of A’s levies 
an execution on some of this bread 
before it leaves A’s premises. 
What are B’s rights? 

A writes B saying, “I offer to 
furnish you coal during the ensu- 
ing twelve months at six dollars 
per ton.” B answers, “I accept 
your offer.” B takes no coal from 
A during the year, but buys coal 
from others. A sues B. Is he 


entitled to recover? 

On May 1, 1902, A contracted 
to enter B’s employ on June 1, and 
to serve him for three months. 
On May 15, B notified A that he 
would not require his services. 
On May 16 A sues B for breach 
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of contract. Is this action pre- 
maturely brought? 

A and B, partners as A & Co., 
have dealt with X. The firm is 
dissolved, A continuing the busi- 
ness and using therein the former 
firm name. No notice of dissolu- 
tion is given. X thereafter bills 
goods to A & Co. A fails to pay 
X. May X maintain an action 
against A and B? 

A picture is left with a dealer 
to varnish. The dealer directs one 
of his men to varnish it. The 
man, having quarreled with the 
owner, intentionally mixes vitriol 
with the varnish and the picture 
is ruined. The customer happen- 
ing to enter the shop, the man 
throws the rest of the varnish on 
him, spoiling his clothes. What 
is the liability of the dealer? 

A promissory note was endors- 
ed by the payee for value and be- 
fore maturity to A. It is past due, 
but no presentment nor demand 
for payment has been made. The 
endorsee brings suit against mak- 
er and endorser. Can he recover 
against either? 

A’s horse, which he was riding, 
took fright and ran away. While 
beyond A’s control it ran over and 
injured X. Is A liable to X? 

If goods be wrongfully taken 
from the possession of the owner, 
what remedies has he against the 
taker? 

On complaint of A, a warrant 
was issued by a justice of the peace 
for the arrest of X on a charge of 
stealing A’s horse. The circum- 
stances which caused A to suspect 
X were such that slight investiga- 
tion would have explained them. 
X was innocent. What remedy, if 
any, has X, and against whom? 

An infant (Hart), made a con- 
veyance of land, taking from the 
purchaser a mortgage for the price. 
After he came of age he began suit 
to foreclose, whereupon the mort- 
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gagor paid the mortgage. Hart 
then brought ejectment for the 
land. The owner set up the deed 
of conveyance in defense. Is the 
defense good? 

Explain the meaning of the 
term “Subrogation” in equity, and 
give an illustration. 

State grounds upon which a re- 
ceiver may be appointed—(a) In a 
suit to foreclose; (b) In a suit to 
wind up a corporation. 

A has made and delivered to X 
a contract to convey lands. X in- 
duced A to enter into the contract 
by false representations. A wishes 
to get rid of the contract. What 
is his remedy? 

What rights (if any) has a hus- 
band in the personalty of his wife 
—(a) If she die intestate; (b) If she 
die after having bequeathed her 
personalty to her children? 

Who, among the relatives of an 
intestate, has the right of admin- 
istration upon his estate? 

A sued B, alleging that B chased 
his sheep, in consequence whereof 
the sheep died. B pleaded, deny- 
ing only that the sheep died. A 
demurred to the plea. Judgment 
for whom? 

A twice assaulted B, once in self- 
defense and once without legal 
excuse. B brought an_ action 
against A for the latter assault, but 
his statement thereof in his decla- 
ration was so general as not to 
indicate for which of the assaults 
the suit was brought. A pleaded 
son assault demesne. How should 
B reply? 

Where are transitory actions in 
the Supreme court tried? 

When must advantage be taken 
of the failure of a party to file his 
pleading within the time required 
by law? 

Under what conditions is a dying 
declaration admissible as evidence? 

When a case rests wholly upon 
circumstantial evidence, ‘what is 
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the rule for determining the suf- 
ficiency thereof—(a) In civil cases; 
(b) In criminal cases? 

What must be annexed to every 
plea or demurrer in Chancery? 

A bill for injunction asks for an 
answer without oath. The answer 
is sworn to and a replication is 
filed. Are the allegations of the 
answer evidence against the com- 
plainant? 

In a suit to foreclose a mortgage, 
can complainant get a decree of 
deficiency? 

Within what time must appeals 
be taken from—(a) Interlocutory 
decrees in Chancery; (b) Final de- 
crees? 

COUNSELORS’ QUESTIONS. 


A is imprisoned for contempt of 
court. He insists that he has been 
deprived of his liberty without due 
process of law, not having been 
tried by a jury. Is his position 
sound? 

A was indicted for felony. After 
the jury had retired, he was taken 
from the court room. In nis ab- 
sence the jury came into court and 
requested further instructions, 
which were given. A was con- 


victed. He now claims that his 
conviction was illegal. What do 
you say? 


A state, by a penal statute, pro- 
hibits citizens of other states from 
carrying on business therein with- 
out payment of a license fee. No 
such fee is required by citizens of 
the state. Is the statute valid? 

A statute of New Jersey imposes 
the whole cost of paving streets 
upon the abutting owners in pro- 


portion to lineal frontage. Is it 
valid? 
The legislature of this state 


enacts a statute incorporating the 
“New Street Railway Company,” 
and confers upon it the exclusive 
right to lay and operate its lines 
over the streets of the city of X, 
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and exempts it from local taxation 
and the payment of the franchise 
tax which is exacted from all sim- 
ilar corporations. What objec- 
tions would you raise to this stat- 
ute? 

A leased land to B for one year. 
During the year A entered upon 
the demised premises and wrong- 
fully ousted B from possession of 
part thereof. B continued in pos- 
session of the rest of the premises. 
While the ouster continued rent 
became due under the lease. Is B 
under any obligation to pay? 

A has an estate for the life of B. 
If A predeceases B, to whom will 
the estate go? 

A and B held an estate in fee 
as joint tenants. A was a married 
man. A and Bb conveyed the es- 
tate to C. The wife of A did not 
join in this deed. On the death of 
A his widow brings an action for 
dower against C. Can the action 
be maintained? 

An estate is given to A for life, 
with power to appoint by will to 
whom the estate shall go in fee, 
and failing an exercise of such 
power of appointment the estate 
is given to C in fee. Is the estate 
of C vested or contingent? 

A mortgaged lands to B. The 
mortgage provided that in case 
payment of the debt secured was 
not made within five years there 
should be no right of redemption. 
The value of the lands mortgaged 
did not exceed the debt. Is this 
provision effective? 

A holds a mortgage past-due on 
lands. The property is worth less 
than the debt. Taxes on the land 
are in arrear and the landowner is 
collecting the rents. What is the 
mortgagee’s remedy? 

A purchaser of land, in posses- 
sion under a verbal contract of sale, 
having made a part payment of the 
price, began to build a house on 
the property. The balance of the 
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price is unpaid. No conveyance 
has been made. The seller, dis- 
satisfied with the bargain, tenders 
back the money he has received 
and brings ejectment. The pur- 
chaser wishes to keep the land. 
What would you advise him to do? 

In case of insolvency of a part- 
nership the members of which each 
have individual property and owe 
individual debts, in what order, and 
from what property, must the indi- 
vidual and the firm debts respec- 
tively be paid? 

A married woman, by will, gives 
all her property to the children. 
Her husband (father of the chil- 
dren) survives her. He assented 
to her will when it was made. She 
leaves real estate and personalty. 
What rights, if any, has he in her 
estate? 

May a corporation pay dividends 
out of its capital? 

A corporation owed to A (one 
of the directors) ten thousand dol- 
lars for cash loaned on its note. 
Afterwards, while embarrassed, it 
executed a mortgage to him to se- 
cure this debt. Soon after it be- 
came insolvent. Is the mortgage 
good against a receiver of the cor- 
poration? 

What is the rule respecting mis- 
nomer of corporations in deed to 
or from them, as regards the valid- 
ity of such deeds? 

A as principal and B as surety 
made a joint bond. The payee 
neglected to collect the bond till 
more than a year after maturity. 
jut he made no agreement to ex- 
tend the time. Ina suit by him on 
the bond the surety pleads in bar 
this allowance of time to the prin- 
cipal. Is the plea good? 

If a person who has made a will 
makes a written revocation execut- 
ed by him in the presence of one 
witness, is the revocation good? 

A testator’s will, after directing 
several legacies to be paid, con- 














MISCELLANY. 


tinued, “All the residue of my 
property I give to my son.” The 
estate consists of land and personal 
property. The personalty is not 
sufficient to pay the legacies. 
What remedy (if any) have the 
legatees? 

A and B, at night, finding the 
outer door of an occupied dwelling 
ajar, together entered, and A, pass- 
ing through the hall, unlatched a 
chamber door and stole a watch 
from the room; while B broke open 
a wardrobe and stole from it a coat. 
Were A and B guilty of burglary? 

S and H conspired to defraud P, 
but took no steps towards putting 
the conspiracy into execution. 
They were indicted and convicted 
of the conspiracy. Was the con- 
viction legal? 

A filed a bill in Chancery against 
B for the partition of land. B 
answered denying complainant’s 
title and fully setting up his own. 
May the court order the partition 
or must it direct the parties to first 
settle their title at law? 

A conveyed lands to B, subject 
to a recorded mortgage. These 
lands at time of conveyance were 
also subject to a judgment lien 
subsequent to the mortgage. Bb, 
not knowing of the judgment, paid 
off the mortgage. Has B any 
rights under the mortgage as 
against the judgment creditor? 

Has a court of equity jurisdic- 
tion in a matter of account be- 
tween partners arising upon a cove- 
nant in the articles of copartnership 
upon which covenant a suit at law 
might be maintained? 

A bill prayed relief against sev- 
eral defendants as executors of an 
estate; it also prayed separate re- 
lief against one of them as to his 
individual property. Defendants 
file a general demurrer. 
whom should judgment be given? 

Complainant, having a good 
cause of action, misstated it in his 


For ° 
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bill. What course should he take 
to properly bring his case before 
the court? 

In a suit on a written promise 
under seal to pay a sum of money 
the defendant offered to prove that 
the promise was withowt considera- 
tion. The court overruled the of- 
fer as not showing a good defense 
if proved. Was the court’s ruling 
correct? 

The plaintiff, in an action of 
trespass, testified on direct exam- 
ination that the defendant’s cattle 
trespassed on his land, damaging 
his crops to the amount of one 
hundred dollars. On cross-exam- 
ination he was asked whether the 
cattle of other persons than the de- 
fendant had not trespassed on his 
land and injured these crops, which 
question the court overruled as 
not proper cross-examination. 
Was the ruling a correct one? 

In a civil suit a witness on cross- 
examination being asked, for the 
purpose of discrediting him, if he 
had not been guilty of theft, denied 
that he had been. May evidence 
be produced to prove that he had 
admitted the theft to others? 

ADMISSIONS TO N. J. BAR. 

At the June term examinations, 
out of fifty-four applicants for ad- 
mission as attorneys, thirty pass- 
ed. The following were the at- 
torneys and counselors who were 
successful: 

ATTORNEYS. 

Albert C. Abbott, May’s Land- 
ing. 

I. Morton Adams, Linwood, 

Joseph Altman, Newark. 

Alston Beekman, Freehold. 

Garfield A. Bolte, Atlantic City. 

Joseph H. Callaghan, Newark. 

Willard P. Clark, New Bruns- 
wick. 

Frederick B. Conant, Passaic. 

Thomas Mills Day, jr., Plain- 
field. 
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W. W. Crane, Morristown. 

Holmes V. M. Dennis, jr., New 
Brunswick. 

N. Douglass Drake, Plainfield. 

Jacob Fischel, Newark. 

Franklin W. Fort, East Orange. 

William H. Galloway, Harring- 
ton Park. 

Thomas H. Gerrety, New Bruns- 
wick, 

George D. Hendrickson, 
Holly. 

Edgar W. Hunt, Lambertville. 

George E. Jenkinson, Atlantic 
Highlands, 

Charles M. Mason, Newark. 

Arthur H. Mitchell, 
Orange. 

John A, McFadden, New Bruns- 
wick. 

Leonard McGraw Quackenbush, 
Hackensack. 

Paul C. Roder, Newark. 

J. Norman Shinn, Atlantic City. 

Stephen F. Somogyi, Perth Am- 
boy. 

Josiah Stryker, Trenton. 

William Van Buskirk, Bayonne. 

Herbert B. Voorhees, Atlantic 
City. 


Mt. 


East 


COUNSELORS. 


Henry C. Allen, Paterson. 

John B. Betts, Camden. 

David H. Bilder, Paterson. 

James F. Carroll, Paterson. 

H. H. Coulomb, Camden. 

F, V. Dobbins, Rahway. 

Frank H. Dobson, Jersey City. 

Rex A. Donnelly, Bridgeton, 

Thomas L, Gaskill, Newark. 

Robert Prescott Gilman, Jersey 
City. 

John L. Griggs, Paterson. 

William Hughes, Paterson. 

Ralph W. Hyatt, Newark. 

William R. Piper, Trenton. 

Leo Stein, Newark. 

Alfred F. Stevens, Newark. 

Carl V. Vogt, Morristown. 

Frederick V, Watson, Paterson. 


The above were sworn in June 22. 
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DINNERTO ATTORNEY-GENERAL 
McCARTER. 


At a dinner given by Hon. 
Thomas N. McCarter, at his resi- 
dence in Newark, in honor of his 
brother, Attorney General Robert 
H. McCarter, nearly sixty distin- 
guished guests were present. 
Besides the two Senators, the 
Governor, the state officials, the 
judges of the higher courts and the 
county, there were three New Jer- 
sey college presidents, ex-Senator 
Smith, ex-Senator Johnson and 
others who represent all shades of 
opinion, but all of them noted in 
some way. Mr. Randall Morgan, 
the great “combiner,” of Philadel- 
phia, was one of the few from out 
of the state. 

The speeches were all very brief 
and quite informal, praising the 


new Attorney General for the 
most part. The most graceful, 
perhaps, was that of Cortlandt 
Parker. 


BOOK NOTICE. 
THE COURTS OF NEW JER- 

SEY. 

Two series of articles on the 
Courts of New Jersey appeared in 
the New Jersey Law Journal in 
1894 and 1895, one by Edward Q. 
Keasbey, on the origin of the sev- 
eral courts in the Colonial legisla- 
tion and the ordinances of the Pro- 
vincial governors, and the other by 
William M,. Clevenger, classifying 
the various courts and explaining 
in detail their functions and juris- 
diction. The study of these arti- 
cles has been recommended by the 
Board of Examiners for admission 
to the Bar, and they have now 
been revised and extended and 
printed in book form by the New 


Jersey Law Journal Publishing 
Company. The book, containing 
about one hundred and _ thirty 


pages, will be published in August. 








